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when they are so spontaneous or natural as to exclude the idea of fabrica- 
tion, and not when they are in the nature of a narrative of what had hap- 
pened. 

Declarations of an injured person are not admissible as evidence un- 
less they form part of the res gestae.. Collins v. State, 46 Neb., 37 ; Harness 
et al. v. Harness et al., 40 Ind., 384. To be part of the res gestae the 
declarations must have been made at the time of the act done which they 
are supposed to characterize, and have been calculated to unfold the nature 
and quality of the facts they were intended to express and so harmonize 
with them as obviously to constitute .one transaction. Enos v. Tuttle, 3 
Conn., 247; Metchum v. State, 11 Ga., 615. They need not be exactly 
coincident, in point of time, with the principal fact. People v. Vernon, 35 
Call., 49; Davids v. People, 192 111., 176. But they should be so near as to 
suggest absence of any fabrication, and it should appear to be spontaneous 
and not the relation of a past transaction. Ford's Case, 40 Tex. Cr. Rep., 
280; State v. Lockett, 168 Miss., 480. If the declarations are simply the 
narrative of a past event they do not form part of the res gestae and are 
not admissible. Binnis v. State, 57 Ind., 46 ; Lund v. Inhabitants of Tyngs- 
borough, 9 Cush., 36. The rule of res gestae is well established, but courts 
have differed in its application. Some courts have held declarations of the 
deceased made after the injury, but in the absence of the defendant, were 
inadmissible. Hall v. State, 132 Ind., 317; People v. Ah Lee, 60 Cal, 85. 
There are some authorities which hold the declarations must be confined 
to such expressions and exclamations as furnish evidence of a present 
existing pain or malady. Ins. Co. v. Mosley, 8 Wall., 397, Clifford, J., dis- 
sented. If the deceased made statements at the instant of the injury, the 
subsequent statements have been held admissible as being a continuation 
of the sentence uttered at the instant of the injury. State v. Martin, 124 
Mo., 529; Johnson v. State, 8 Wyom, 494. Statements made from five to 
sixty minutes after the accident have been held not admissible as part of 
the res gestae. Steinhofel v. C. M. & St. P. R. Co., 92 Wis., 123 ; Rich- 
mond & D. & R. R. Co. v. Hammond, 93 Ala., 181 ; M. C. R. Co. v. 
Womack, Adm., 84 Ala., 194; People v Wong Ark, 96 Cal, 125. There is 
a good deal of authority contra. Hanover R. Co. v. Coyle, 55 Pa. St., 396 ; 
Comm. v. John McPike, 3 Cush., 181 ; Rex. v. Foster, 6 C. & P., 325. In 
criminal actions the authorities are about equally divided in the application 
of the rule. In civil actions the courts seem to favor the holding of the 
principal case. There seems to be no sound reason for the distinction. If 
from all the circumstances the exclusion of the evidence would work an 
undue hardship on the injured party, and enable the accused to escape 
from what otherwise is a just liability, the evidence should be admitted. 

Frauds, Statute of — Sale of Land — Receipt of Purchase Money.— 
Rohrbach v. Hammill, 143 N. W. (Iowa), 872.— Under sections 4625-4626 
of the Code providing that contracts for the transfer of an interest in land 
must be in writing except where the purchase money or a part thereof has 
been received by the vendor, it was held, that the court did not err in 
instructing that plaintiff could recover for the breach of a parol contract 
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to transfer land if the jury should find that a certain check for $500 was 
given and accepted as part of the purchase price where there was evidence 
from which the jury could find that the check was so given and accepted. 

"Purchase money" required by the statute has been uefined as anything 
of value which the parties agree on and which the seller is willing to accept 
in payment. Johnson v. Taylor, 101 Miss., 78 ; Benjamin on Sales, sec. 194. 
The acceptance must be unconditional and in absolute discharge of the 
obligation. Leonard v. Roth, 164 Mich., 646. The provision of the statute 
is on the ground of public policy and cannot be waived .by the parties — 
something must be given in earnest. Groomer v. McMillan, 143 Mo. App., 
612. A check given and accepted in payment and cashed has been held to 
be a part payment. Hunter v. Wetsell, 17 Hun., 135 ; Johnson v. Morrison, 
163 Mich., 322. But a check received by the vendor but not cashed was 
not enough to satisfy the statute. Groomer v. McMillan, 143 Mo. App., 612. 
In such a case there is an implication of law that the check is not to con- 
stitute the absolute payment required by the statute until it is paid, or the 
loss thereon results from the unreasonable delay of the holder in present- 
ing it for payment. Groomer v. McMillan, supra. But by an express 
agreement to receive the check in absolute payment the mere transfer of 
it may be sufficient even thought it is afterwards not paid. Logan v. Car- 
roll, 7 Mo. App., 613; Hunter v. Wetsell, 17 Hun., 135. The decision in 
the principal case seems to be well within the authorities in submitting to 
the jury the question of an express agreement on the part of the defendant 
to accept the check in absolute payment and discharge of the purchase 
price. 

Ordinance — Construction — Substitution of One Word for Another. 
— People of the State of New York v. Frudenberg. New York Court of 
Appeals. Decided Oct. 21, 1913. Martlett and Miller, JJ., dissented. The 
provisions of the Sanitary Code of the City of New York making it a mis- 
demeanor for any person to "receive or have" in his possession any re- 
ceptacle used in the transportation of milk or cream which has not been 
washed and cleansed immediately after emptying, is to be read "receive 
and have in his possession". As thus construed the provision violates no 
constitutional right and is within the police power of the state. 

Ordinances enacted by a municipality, in its favor, and against per- 
sons bound thereby, have the force of laws passed by the legislature of 
the state. People ex rel. Lodes v. Dept. of Health, 117 N. Y. App. Div., 
856 ; Dillon, Mun. Corp., 5th ed., Vol. II, sec. 573. The rules for the con- 
struction of ordinances are the same as for statutes. Matter of Yick Wo, 
68 Cal., 294; Denning v. Young, 62 Kan., 217. But ordinances are especially 
entitled to a reasonable construction. Whittock v. West, 26 Conn., 406. 
Statutes must be construed so as to be consistent with justice and the 
dictates of natural reason, though contrary to the strict letter of the law. 
Ham v. M' Claws and Wife, 1 Bay (S. C), 93. Courts will never adopt a 
construction that makes the statute violate the Constitution if any other 
is susceptable from the words. Standard Oil Co. v. Comm., 119 Ky., 75. 
The construction must, if possible, be such as will enable the statute to 



